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Jarne~Allen Day
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RECEIVED

BEFORE THE ILLINOIS POLLUTION CONTROL BOA1~i.ERK’SOFFICE

FEB 072005
CITGO PETROLEUM CORPORATION and ) STATE OF ILLINOIS
PDV MIDWEST REFINING, L.L.C., ) Pollution Control Board

)
Petitioners, ) PCB 05-85

) (Variance-Water)
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

RECOMMENDATION OF THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

NOW COMESthe Illinois EnvironmentalProtectionAgency(“Illinois EPA”) by one of

its attorneys,JamesAllen Day,andfiles its Recommendationpursuantto 35 Iii. Adm. Code

104.216. TheIllinois EPArecommendsthattheIllinois Pollution ControlBoard(“Board”)

DENY thevariancerequestedby CITGO PetroleumCorporationandPDV MidwestRefining,

L.L.C. (Hereafter,referredto jointly as“Petitioner” or“CITGO”). Thepetitionfiled by the

Petitionerfails to satisfythepetitioncontentrequirementssetforth in 35 Ill.Adm.Code104.204.

ThePetitionerhasfailedto supportits burdenunderSection35 oftheIllinois Environmental

ProtectionAct (“Act”) (415ILCS 5/35 (2004))that compliancewith 35 Iii. Adm. Code

302.208(g)and3 02.407would imposeanarbitraryorunreasonablehardshipon CITGO. In

supportof its RecommendationtheIllinois EPA statesasfollows:

I. INTRODUCTION

1. OnNovember8, 2004,CITGO filed aPetitionfor Variance(“petition”) relatingto its

operationof apetroleumrefineryin Lemont,Illinois. ThePetitioneris requiredby 35 Iii. A-dm.

Code104.204(a)to provideastatementdescribingtherequirementfrom which avarianceis



sought. CITGOrequestsavariancefrom 35 Iii. Adm. Code302.208(g)and302.407,regarding

sulfatesandtotal dissolvedsolids (“TDS”).

2. On December13, 2004,thepartiesparticipatedin atelephonicstatusconference.The

respondentorallymovedto for an extensionoftimeto file its recommendationin thismatter.

TheBoardgrantedtheIllinois EPA until January10, 2005 to file its recommendationin this

matter. TheBoardorderedahearingscheduledfor February24,2005.

3. OnJanuary27, 2005, thepartiesparticipatedin atelephonicpre-hearingconference.The

respondentorallymovedto for an extensionoftimeto file its recommendationin thismatter.

TheBoardgrantedtheIllinois EPAuntil February4, 2005 to file its recommendationi~this

matter.

II. NOTICE

4. TheIllinois EPAmustprovidenoticeofanyPetition forVariancewithin 14 daysafter

filing pursuantto 35 Ill. Adm. Code104.214. ThatSectionprovidesthat“theAgencymust

publishasinglenoticeofsuchpetition in anewspaperofgeneralcirculationin the countywhere

thefacility orpollutión sourceis located.” Seealso, 415 ILCS 5/37(a). Section104.214(b)also

requirestheIllinois EPA to servewrittennoticeof thepetitionon theCountyState’sAttorney,

theChairmanoftheCountyBoard,eachmemberoftheGeneralAssemblyfrom thelegislative

district, andanypersonin thecountywho hasin writing requestednoticeofvariancepetitions.

5. Pursuantto 35 Ill. Adm. Code104.214,theIllinois EPApublishednoticeofPetitioner’s

petitionforvariancein theLemontReporter/Metropolitanon November26, 2004,andDecember

3, 2004andmailednoticeson November17, 2004,andNovember22, 2004, to CookCounty

State’sAttorneyRichardA. Devine,StateRepresentativeEileenLyons, StateSenator

ChristineRadognoandPresidentoftheCook CountyBoardJohnH. Stroger,Jr.
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6. After publicationofnoticeof Petitioner’spetitionfor variance,theIllinois EPA received

onetelephoneinquiry regardingtheproceduresfor filing awrittencomment,anobjectionto the

petitionor arequestfor hearing.However,theIllinois EPAreceivedno writtencomments,

objectionsor requestsfor hearing.

7. Pursuantto theBoard’sproceduralrules,“[w]ithin 21 daysafterthepublicationofnotice,

theAgencymustfile with theBoarda certificationofpublicationthat statesthedateon which

thenoticewaspublishedandmustattachacopyofthepublishednotice.” 35 Ill. Adm. Code

104.214(f). TherequiredCertificateofPublicationwasnotpreviouslyfiled, but is includedas

partof this filing.

m. INVESTIGATION

8. UnderSection37 of theAct, theIllinois EPAis requiredto “promptly investigatesuch

petitionandconsidertheviewsofpersonswhomight beadverselyaffectedby the grantofthe

variance.”415 ILCS 5/37(a)(2000).A similar requirementis setforth in Section104.216(b)(1)

oftheBoardrules,35 Ill.Adm.Code 104.216(b)(1).

9. TheIllinois EPA conductedathoroughinvestigationof the informationcontainedin

Petitioner’soriginalvariancerequestandafurtherinvestigationofthenewfactsandsupport

offeredinformallyby thePetitionerin subsequentmeetingswith Illinois EPAstaff. In preparing

this Recommendation,theIllinois EPA consultedpersonnelwithin severalsectionsof the

Division ofWaterPollution Control including:Permits,ComplianceAssuranceandPlanning.

This investigationled theIllinois EPAto theconclusionto recommendthat theBoarddeny.

Petitioner’srequest. -
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IV. AIR MONITORING STATION

10. Section104.216(b)(2)oftheBoardrules,35 Ill.Adm.Code 104.216(b)(2),requiresthe

Illinois EPAto statethelocationofthenearestairmonitoringstation,whereapplicable. This

requirementis notapplicablein this matter.

V. STATEMENT OF UNAGREEDFACTS

11. Sectionl04.216(b)(3)of theBoardrules,35 Ill.Adm.Code 104.216(b)(3),requiresthe

Illinois EPAto statethe degreeto which, if at all, it disagreeswith thefactsasallegedin the

petition.

12. Petitionerstatesthatit hasenteredinto a ConsentDecreewith theUnitedStates

EnvironmentalProtectionAgencyandthestatesofIllinois, Louisiana,NewJerseyand Georgia

to resolvecertainallegedair qualityviolations. CITGO statesthatreductionofair emissionsat

its Lemontfacility asrequiredby theConsentDecreewill contributeadditionalsulfatesandTDS

to its wastewaterdischarges.Petition forVariance,pages1 and2.

13. ThePetitionerdidnot attachacopyof theConsentDecreeto its petition. A copylater

providedto theIllinois EPA indicatesthat theConsentDecreehasnotyet beenacceptedby the

courtwith jurisdictionover theair pollution case.Thus,thereis no supporton therecordatthis

time forthePetitioner’scontentionthatit is requiredby theConsentDecreeto implement

changesthatwould leadto increaseddischargesofTDS and sulfates.

14. Thepetitiondoesnot statetheeffectivedateof 35 Ill. Adm. Code302.208(g)or302.407

asrequiredby Section104.204(a).For theBoard’sinformation, theseruleshavebeenin effect

in theircurrentform sinceat leastMay24, 1996. -
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15. Thepetitionstatesthat theIllinois EPA’s analysisin theWaucondaNPDESpermit

reviewis consistentwith CITGO’s situationpresentedin this matter. Petitionfor Variance,page

8. TheIllinois EPA disagrees.Wauconda’sNPDESpermitrequiredcompliancewith water

qualitystandardsat theendofthedischargepipe,whereasCITGO’s “endofpipe” discharge

wouldnotmeetwaterquality standards.This is akey factorin assessingwhetherthereis

sufficient evidenceto establisharelationshipbetweenthedischargeanddownstreamviolations

ofwaterqualitystandards.CITGO’spetition,asfiled, doesnot includeany studiesor other

informationbearingon therelationship(or lack thereof)betweenthedischargeanddownstream

waterquality standardviolations. -

VI. ESTIMATED COST OF COMPLIANCE

16. Section104.216(b)(5)of theBoardrules,35 Ill.Adm.Code 104.216(b)(3),requiresthe

Illinois EPA to estimatethecostthat compliancewould imposeon thepetitionerandon others.

17. CITGO hasfailedto provideaclearpictureofthecostsofcomplyingwith theAct and

theBoard’sregulations. CITGOprovideestimatesof $7,000,000in capitalcostsand$1,000,000

annuallyin operatingcostsassociatedwith its complianceplan. Petitionfor Variance,page11.

CITGO offersno calculations,supportingdataor assumptionsunderlyingthesefigures.

18. CITGO statesin its petitionthatthesolefeasiblealternativeto the increaseddischargesis

acostly evaporationapproach.CITGO thereforeconcludesthatrequiringcontrolofthe

increasedwastewaterdischargewould imposean arbitraryandunreasonablehardshipon

CITGO. Petition for Variance,pages11 — 12. SinceCITGO hasnot yet establishedthat it is

requiredto install theair pollution controlequipmentthat it expectswill causeincreased -
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dischargesofTDS andsulfates(seeparagraph13, above),theIllinois EPAmustconcludethat

maintainingpresentdischargelevelsis apractical compliancealternative.

VII. ENVIRONMENTAL IMPACT

19. CITGO’s petitionincludesacompliancepianwhichwould allow increaseddischargesof

TDS andsulfatesfrom July 2006throughFebruary2009, evenin thepresenceofTDS water

qualitystandardexceedencesin thereceivingwaters. Thepetitiondoesnot includeinformation

regardingtherelationshipbetweenthedischargesanddownstreamwaterquality standard

violations. Thus,thevariancemayallow CITGOto causeor contributeto waterquality standard

violations. CITGO fails to describethecompliancealternativein sufficientdetail to allow the

Illinois EPA to concludethatthetechnologywould beeffective. (seeSectionVIII., below) The

Illinois EPA concludesthatthe insufficientcomplianceplancreatesapotentialfor environmental

impact.

- VIII. COMPLIANCE PLAN

20. Pursuantto 104.204(f),thePetitioneris requiredto presentadetailedcomplianceplanin

its Petitionfor Variance. Petitionerdid notprovidesuchacomplianceplan. Thecompliance

planprovidedin CITGO’s petitionis flawed in severalrespects.First, it statesthat CITGO

would “commencedesign”of an alternativefully oneyearafterthe increaseddischargesbegin.

Thecomplianceplanincludesno scheduleditemsbetween“commencedesign”and“achieve

final compliance”,despitethefactthat thePetitionerdescribesthesystemas“massive”andof

unprecedentedscale. Petitionfor Variance,pages11 —12. In additionto thelack ofdetailrelatin

to timing ofstepsin thecomplianceschedule,thepetition is alsolackingin detailon the
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technologyinvolved in theproposal(a rudimentary“conceptual”processdiagramis theonly

technicaldocumentofferedto supporttheplan). Thus, theIllinois EPAmustconcludethatthe

petitionasfiled lacksrequisitedetail.

IX. CONSISTENCY WITH FEDERAL LAW

20. TheBoard’sproceduralrulesprovidethat:

All petitionersfor variancesfrom Title III oftheAct, from 35 Ill. Adm.
Code.SubtitleC, Ch. I “Water Pollution”, or from waterpollutionrelated
requirementsofanyotherTitle oftheAct or Chapterof theBoard’s
regulations,mustindicatewhethertheBoardmaygranttherelief
consistentwith theCleanWaterAct (CWA) (33 USC1251et seq.), -

USEPAeffluentguidelinesandstandards,anyotherfederalregulations,
oranyarea-widewastetreatmentmanagementplanapprovedby the
AdministratorofUSEPApursuantto Section208 oftheCWA (33 USC
1288).

35 Ill. Adm. Code104.208(b).In aseriesofmeetingsandcommunicationssincethefiling ofthe

petitionforvariance,CITGO hasinformallyprovidedadditional informationanddescribedto

thesatisfactionoftheIllinois EPA analternativecomplianceplan. However,CITGO hasnotyet

formally introducedthis additionalinformationinto therecordofthis matter. TheIllinois EPA

finds that if the Petitionercorrectsthepetition’sdeficienciesby.addingthis newinformationto

therecord(eitherby amendingits petitionorby introducingtheevidenceathearing),granting.

therequestedvariancewould notbe inconsistentwith theCleanWaterAct or anyotherfederal

standard.

X. PERMITS

21. Section104.2l6(b)(8)oftheBoardrulesrequirestheIllinois EPAto discussin its

Recommendationthestatusofanypermitsorpendingpermit applicationsthat areassociated

with oraffectedby therequestedvariance. 35 Ill.Adm.Code 104.216(b)(8).
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22. CITGO’s LemontrefineryoperatesunderNPDESpermit numberIL0001589. The

renewalofthis permit is currentlyunderconsiderationby theIllinois EPA. CITGO timely filed

therenewalapplicationfor this permit, so thepermitcontinuesin full forceandeffectduringthe

Illinois EPA’s considerationof therenewalrequest.appliedhasbeenreviewedandhasbeenout

on 15-daynotice. Therenewalis still underreview. OnAugust 9, 2004,theIllinois EPA

receivedfrom CITGO an applicationfor modificationofNPDESpermit1L0001589. This

applicationis currentlyunderconsiderationby theIllinois EPA. OnDecember27,2004,the

Illinois EPAreceivedfrom CITGO an applicationfor aconstructionpermit relatingto the

installationofnewwastewatertreatmentequipment.The Illinois EPA is currentlyreviewingthis

applicationas well.

X. RECOMMENDATION

23. TheAgencyis requiredunderSection37 oftheAct andSection104.216(b)(11) ofthe

Boardrulesto makearecommendationto theBoardasto thedispositionof thepetition. 415

ILCS 5/37(a);35 Ill.Adm.Code l04.2l6(b)(11). TheburdenofproofIn avarianceproceedingis

on thePetitionerto demonstratethat compliancewith therule orregulationwould imposean

arbitraryorunreasonablehardship. See,415 ILCS 5/35(a),35 Ill. Adm. Code104.238. The

Illinois EPArecommendsthattheBoardfind that thePetitionerhasnot met its statutoryburden

to demonstratethatcompliancewith theBoard’sregulationsregardingwaterqualitystandards

for TDS andsulfateswould imposean arbitraryorunreasonablehardshipon theCITGO.

Wherefore,for thereasonsstatedabove,theIllinois EPArecommendsthat theBoard.

DENY thevariancerequestedby CITGO. -
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Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY

By: ______

Jame~Allen Day
“*�~stantCounsel
Division ofLegal Counsel

Dated: February4, 2005 .

1021N. GrandAve. East
P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544
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RECEIVED

CLERK’S OFFICE

) FEB072005

STATE OF ILLINOIS ) STATE OF ILLINOIS

COUNTY OF SANGAMON ) Pollution Control Board
)

CERTIFICATION OF PUBLICATION

I, theundersigned,onoathstatethatI causedtheattachednoticesto be publishedin theLemont

Reporter/MetropolitanonFriday,November26, 2004,andFridayDecember3, 2004.

Jai~,iAllenDay
Illiiibis EnvironmentalProtectionAgency

SUBSCRIBEDAND SWORNTO BEFOREME

this fourthdayofFebruary,2005

NotaryPublic

~

OFFICIAL SEAL
BRENDA BOEHNER

~ NOTARY PUBLIC, STATE OF ILLINOIS :~.
:~:MYCOMMISS!ONEXPIRES ii.i4-2OO5:~:

THIS FILING IS SUBMITTED ON RECYCLEDPAPER
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- PolluUonVarian~eN~1ice~J~f~t~’
— ~ ,._ ,~. ~ i:::~-’• (—

On November8. 2004 C1TGOPetroleumCorporationandPDV Midwest
Refining, L.L.C. locatedat 135thStandNewAvenuein Lemont, lllinois(Cook
County) filed with the Illinois Pollution Control Board (‘Board ) a petitionfor
varianceunder Title IX of the EnvironmentalProtecfion Act ( ‘Act”) Variances
may begrantedpursuant to Section35 of the Act (415ILCS 5/35) and35111

Adm. Code 104. • • . -

ThePetitionerrequestsa variancefrom 35 III. Adm: Code 302.208(g)and

302.407, whichsetwater qualitjstandardsfor total dissolvedsoljds (“TDS”). The
Petitionerstatesthat it seeksthevarianceto assure futurecompliancewith its.
NationalPollutantDischargeElimination System(“NPDES”) permitandto allow
the Illinois EnvironmentalProtectionAgency( Illinois EPA ) to issuea waste-
water constructionpemutto the CITGO/PDVLerpont refinery for equipment that
~,ill resultin increasçddischargesof TDS andsulfatesto the Chicago Samtaryand

ShipCanal m which thereare occasionalwater qualitystandardviolationsfor
rDs ~ •,.- -

~ ~ ~Any personmay requesta heai~ngbyfiling with theBoard a written,objection
to the grantof the variance togetherwith a written requestfor hearing within
twenty-one(21)days after thepublication of this Notice -

A copyof the váriáiicepetition is aviiilable fromthe C1e~rkof the Bord,
JilinoisPollt~tionControl Board, JamesR. Thompson Center, 10() West Randolph
Street, Suite 11-500,Chicago,illinois 60601,(312) 814-6931.

The Illinois EPA ispreparing a recommendationregarding the variancepeti-
tion The illinois EPA is to file its recommendation within forty-five (45)days
after the filing of the petition.-The Illinois EPA solicits the viewsof personswho
may beadverselyaffectedby the variance. Address anycommentsor inquiries to:
JamesAllen Day, AssociateCounsel,Division of Legal Counsel,Illinois

Environmental ProtéctkiiAgency, 1021 North G~andAv~nueEast,POstOffice

Box.19276,Springfield, illinois 62794-9276,telephone: 217/782-5544.
A hearingmay be held afterthe flhing of the illinois EPArecommendation.

The record of this proceedingwill remainOpen for written commentsfor forty-five
(45)daysafter filing of the Illinois EPArecommendation.Comments must be

• mailedto the Board at theaboveaddressfor the Clerk of the ~Oard.

- The record in thisvarianceproceèdirg is available at the Board office for

-. inspection,exceptthoseportions that areprotectedfroni~disclosureunder 35 111.
Adm. Code 130..Proceduresare available whereby disclosuremay be sotightby

.the public. - . - • ... • . . . - -.



)
STATE OF ILLINOIS )

)
COUNTY OF SANGAMON )

)

PROOF OF SERVICE

I, theundersigned,on oathstatethat I haveservedtheattachedRECOMMENDATION and

CERTIFICATION OF PUBLICATION uponthepersonto whom directed,by placingacopy

in an envelopeaddressedto:

DorothyM. Gunn,Clerk LetissaCarverReid
fllinois PollutionControlBoard SonnenschienNath& Rosenthal
JamesR. ThompsonCenter 8000 SearsTower
100 WestRandolphStreet,Suite. 11-500 233 SouthWackerDrive
Chicago,Illinois 60601 Chicago,fllinois 60606-6404

JeffreyC. Fort
SonnenschienNath& Rosenthal
8000SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606-6404

andmailingit from Springfield, Illinois on February4, 2005,with sufficientpostageaffixed for

first classmail.

!1~_. ______

SUBSCRIBEDAND SWORNTOBEFOREME

this fourth dayofFebruary,2005

NotaryPublic

~“oFF~diAL SEAL
BRENDA BOEHNER

i’. NOTARY PUBUC, STATE OF ILLINOIS ~

THIS FILING IS SLTBMI’lTED ON RECYCLEDPAPER


